The Cooperative Research and Technology Enhancement Act

(CREATE Act)
The Cooperative Research and Technology Enhancement Act of 2004 (CREATE) amends existing law to allow the patenting of inventions that are the result of collaborative research if:

1. The collaborators do not have an obligation to assign their patent rights to a common entity.
2. The collaborators have shared nonpublic information with each other that might be considered a pre-existing invention.

Federal laws mandate that patentable inventions must follow three guidelines:

1. Useful:  The result must be useful, either explicitly or implicitly.

2. Novel:  The result must have not been publicly available prior to the filling of a patent application or a one–year grace period in the United States after public disclosure of the invention.

3. Non-obvious:  This applies to skilled professionals in the field, as well as to the average citizen.
The CREATE Act affects inventions resulting from activities which are covered under already written joint research agreements.  CREATE establishes that a joint research agreement is “a written contract, grant, or cooperative agreement entered into by two or more persons or entities for the performance of experimental, developmental, or research work in the field of the claimed invention.”  Other documents such as licenses, material transfer agreements (MTAs), inter-institutional agreements, equipment lease agreements visiting faculty agreements, Cooperative Research and Development Agreements (CRADAs), and non-disclosure agreements can constitute joint research agreements if they are explicitly agreed upon in contracts.  
Researchers should verify with legal counsel that their contracts would be considered joint research agreements under the CREATE Act, so that patenting the inventions could become the outcome.  

